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CRIMINAL LAW AMENDMENT (INTIMATE IMAGES) BILL 2018 
Second Reading 

Resumed from 11 October. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [2.21 pm]: Having 
regard to the fact that I am the lead speaker and I think I can speak forever without being stopped — 
The PRESIDENT: But, hopefully, not! 
Hon MICHAEL MISCHIN: I will try to judge the two minutes before I conclude and ring a bell! 
On the last occasion this matter was before the house, last Thursday in fact, I observed that the Criminal Law 
Amendment (Intimate Images) Bill, to a significant extent—I am not suggesting exclusively—seems to have been 
informed by the legislation in New South Wales on the same subject. It departs in one significant respect; that is, 
the New South Wales legislation addresses the issue of non-consensual recording of intimate images, but the 
government has not chosen to go down that path. I would be interested if, in due course, the minister could indicate 
why that was not pursued. It may be that provisions in our criminal law cover off on that particular element, that 
it is work in progress, or that the difficulties of that were insurmountable. Nevertheless, I would be interested in 
information on that. 
Otherwise, the key provision in the bill is proposed section 221BD, which, apart from some definition in proposed 
subsection (1), provides in proposed subsection (2) the core offence that gives rise to this bill. It states that “A person 
commits a crime if” and I observe at this point that a crime is an indictable offence by definition, so the matter could 
be dealt with on indictment and, indeed, ordinarily would be, although the bill contains a provision for a summary 
conviction penalty, so it could be dealt with as an either-way offence. We will get to that in a moment. It states — 

A person commits a crime if — 
(a) the person distributes an intimate image of another person (the depicted person); and 
(b) the depicted person does not consent to the distribution. 

The penalty is imprisonment for up to three years and, although it does not say so, under the provisions of the 
Criminal Code, as I recall, the monetary penalty has no limit at all. But there is a summary conviction penalty for 
an offence against that subsection of imprisonment for up to 18 months and a fine of $18 000. Presumably also, 
the other varying levels of disposition available under the Sentencing Act 1995 for offenders against our criminal 
laws would be available to a court dealing with the sentencing of an offender for such an offence. For its detail, 
that offence then draws on not only proposed section 221BA, which provides definitions for what is “consent”, 
what is meant by “distribution” and what is meant by “intimate image”, but also breaks down the element of 
“intimate image” into a number of possibilities and then draws on one of them, which is engagement in a private 
act, and provides a definition of that. It otherwise expands proposed section 221BB with what is meant by 
“consent” and in 221BC with what is meant by “distribution”. We will get to those in due course. 
One thing I am interested in is why consent has been developed in the way it has in section 221BB. It provides — 

In this Chapter — 
That is proposed chapter XXVA of the Criminal Code, which deals with intimate images — 

a reference to consent is a reference to consent freely and voluntarily given. 
I would like to know whether that has been necessary in other provisions of the Criminal Code. One would have 
thought that the concept of consent means consent that is not only freely and voluntarily given but also an informed 
consent—that is, being aware of what is being done. If someone has a cognitive difficulty, is mentally disabled or 
mentally ill and is suffering from the consequences of those circumstances, or is intoxicated whether by way of 
drugs or alcohol, the question of consent does not change. For there to be true or real consent, it has to be 
voluntarily given and it has to be something that is informed consent. Nevertheless, in this bill we deal with 
specifying, quite surprisingly I would have thought but maybe there is a good reason and maybe it is for prudence 
sake, in proposed subsection (2) — 

Without limiting the generality of subsection (1), consent is not freely and voluntarily given if it is 
obtained by force, threat, intimidation, deceit or any fraudulent means. 

I would have thought that goes without saying, so I wonder why it was thought necessary for that in this particular 
case. Dated back, of course, to the start of photography and the ability of people to take photographs of people and 
distribute them is the old standard ploy in the classic extortion movies and crime movies about the use of intimate 
images as a blackmail device. But I would have thought the handing over of money on the basis that someone is 
prepared to threaten a person with releasing an intimate image of them could not be consensual in any sense. I do 
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not recall that it was ever regarded as something that needed any further development to define “consent”. 
Nevertheless, it is thought fit in this case. 

I can understand proposed subsection (3) specifying that a person who consents to the distribution of an intimate 
image of themselves on a particular occasion is not because of that consenting to the distribution of other intimate 
images on other occasions. I do not think that needs to be said either, but there we go; there is no harm in that. 
Consent to the distribution of an image to a person does not necessarily mean that it is consent to distribution 
generally. Again, I would have thought that that would go without saying, likewise with some of the other 
provisions in proposed section 221BB. One provision that requires a bit of explanation is proposed subsection (6), 
which provides — 

A person under 16 years of age is incapable of consenting to the distribution of an intimate image. 

Our Criminal Code contains provisions about the age of consent to sexual conduct and the like. I can understand 
the reason that a similar touchstone is being used in the case of intimate images. However, that raises the question 
of whether parents might inadvertently fall foul of the prohibition and the offence contained in this legislation 
were they to take photographs—with no malicious intent involved; and that would not be relevant anyway—of 
their children under the age of 16, whether engaged in a private act, or in circumstances in which those children 
might be expected to enjoy some privacy, and distribute those images to relatives. One of the more obvious 
examples is whether proud parents who take a photograph of their baby in the bath or having a nappy change, or 
whatever it happens to be, would fall foul of this legislation, given that the child cannot give meaningful voluntary 
informed consent, being under the age of 16. I am sure the legislation would cover off and accommodate that. 
However, I am interested to know, for the comfort of those who may fear the consequences of this legislation, how 
that will be dealt with. I presume also that, like other provisions in the Criminal Code, there is at least theoretically 
open an offence of attempting to commit this crime. The threats provisions in the Criminal Code have also been 
preserved, and this is included as one of those circumstances that may give rise to an offence of threatening to 
distribute an image contrary to section 338 and its fellows in the Criminal Code. 

I now turn momentarily to the definitions in proposed section 221BA in the bill. The starting point is the definition 
of “intimate image”, which provides in part — 

intimate image, of a person — 

(a) means a still or moving image, in any form, — 

I observe that that is presumably to allow for changes in technology and the like, such as a still or moving picture, 
or a video image, whether by way of a graphics interchange format or another form of animated file — 

that shows, in circumstances in which the person would reasonably expect to be afforded privacy — 

I understand that the formula in the New South Wales legislation does not focus on the words “the person would 
reasonably expect to be afforded privacy” but rather refers to “a reasonable person would reasonably expect to be 
afforded privacy”. I presume a conscious decision was made to adopt this formula. However, that seems to me to 
have some implications, particularly if, as I foreshadowed when I last spoke on this bill, it were to limit the ability 
to prosecute in cases in which the person is not prepared to complain about the distribution of their image. One of 
the elements required in order to prosecute the offence is that the depicted person does not consent to the 
distribution of their image. I would have thought there would be circumstances in which we can infer a lack of 
consent. However, because we are not looking objectively at “a reasonable person would reasonably expect”, it 
seems to imply that the person depicted in the image will need to be prepared to give evidence to the effect that 
they did not consent to the distribution of their image, rather than rely on inference. The Leader of the House may 
be able to explain that as well. 

Paragraph (a) of the definition of “intimate image” provides the following three subparagraphs — 

(i) the person’s genital area or anal area, whether bare or covered by underwear; or 

(ii) in the case of a female person, or transgender or intersex person identifying as female, the breasts of 
the person, whether bare or covered by underwear; or 

(iii) the person engaged in a private act; and 

The words “private act” refer to the following definition in proposed section 221BA — 

engaged in a private act means — 

(a) in a state of undress; or 

(b) using the toilet, showering or bathing; or 
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(c) engaged in a sexual act; 

In the New South Wales legislation, “sexual act” is limited by the qualification that it is of a kind not ordinarily 
done in public. In the case of this legislation, it is a sexual act in the broadest of terms. I am interested to know 
what the bounds of that might be. For example, would kissing in private, particularly if done in a passionate 
manner, be considered a sexual act? 

That brings me to another matter on which I would like some advice. “Privacy” ordinarily refers to behaviour that 
we do not expect to be observed or be the subject of public scrutiny. Is the evil with which we are dealing in this 
legislation that of depicting acts that are done in private, or is it the invasion of privacy by publicising and 
distributing behaviour which one might wish to keep private, but which is done in a way that can be overseen by 
others? One example is paparazzi. It may be the case that one performs an act in public and does not mind that act 
being seen in public, but one draws the line at that act being distributed on the internet for the whole world to see. 
What are the bounds of privacy that we are dealing with in this particular legislation? In a sense that draws in 
another element of the legislation—that is, the defences that are provided for in proposed section 221BD(3). The 
offence, the commission of the crime, is effected if the person does the distribution and the depicted person does 
not consent to the distribution. There are, of course, exculpatory considerations in the criminal responsibility 
chapter, chapter V, of the Criminal Code—unwilled act, accidental event, honest and reasonable but mistaken 
belief in the state of things, and the like. But there are a number of specific defences and defences are, of course, 
of a different category. Defences are not something that the prosecution has to disprove as part of its case; defences 
are something that have to be positively raised and established on the balance of probabilities by the accused. We 
heard a lot in the last Parliament about how terrible it was that people ought to have to prove their innocence. In 
this particular case, there are a number of defences and they seem to be quite wide ones; notwithstanding that, they 
are defences that need to be established on the balance of probabilities by the person charged. 

One is that the distribution of the image was for a genuine scientific, educational or medical purpose or that it 
was reasonably necessary for the purposes of legal proceedings. The more interesting one is that the person who 
distributed the image did so for media activity purposes and did not intend the distribution to cause harm to the 
depicted person and reasonably believed the distribution to be in the public interest. I raise as a possibility 
a wardrobe malfunction, if you like, in someone’s yard, which is filmed and distributed on the internet. Could 
it be said that that was done for media activity purposes? Quite possibly, because media activity is having the 
character of news, current affairs or a documentary or material consisting of commentary or opinion on or 
analysis of news, current affairs or a documentary. I suppose it could be portrayed as one of those human interest 
stories that finish off the news bulletins at night. But whether or not one intended to cause harm, I think it is 
a pretty fair inference that harm would be caused. I would have doubt as to whether it is in public interest. 
Things that the public are interested in are not necessarily objectively in the public interest, although our media 
organisations seem to think otherwise, but, again, these are defences that have to be established on the balance 
of probabilities. 

Perhaps a greater catch-all is proposed subsection (3)(d), in which — 

a reasonable person would consider the distribution of the image to be acceptable, having regard to each 
of the following (to the extent relevant) — 

(i) the nature and content of the image; 

(ii) the circumstances in which the image was distributed; 

(iii) the age, mental capacity, vulnerability or other relevant circumstances of the depicted person; — 

I observe at this stage that some of this information may be well beyond the knowledge of the person charged — 

(iv) the degree to which the accused’s actions affect the privacy of the depicted person; 

(v) the relationship between the accused and the depicted person; 

(vi) any other relevant matters. 

I would have thought that it is a little unusual to have a defence to a criminal charge that is not a little more 
tightly framed than “any other relevant matters”. I wonder how a judge might direct a jury in this regard. The 
court directs the jury that it has to be satisfied beyond reasonable doubt of each of the elements of the offence. 
The elements of the offence are that a person distributed an intimate image of another person and that the 
depicted person did not consent to the distribution. A defence, if the accused manages to establish it, is that 
a reasonable person would consider the distribution of the image to be acceptable having regard to, amongst 
other things, any other relevant matters. How does a judge sensibly direct a jury as to whether it can be satisfied 
on the balance of probabilities on the available evidence that there was a legitimate defence to that charge? 
Perhaps the minister can assist there. 
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Before I turn to the rectification provisions in the code, as I have observed, there is a summary conviction penalty 
for the offence. If I have not already raised it, perhaps the minister can give an indication of the circumstances that 
the government sees would warrant this offence being dealt with on indictment—namely, before a judge and 
jury—as opposed to before a magistrate summarily. 

I move now to the rectification provisions. Interestingly, they provide a power to the court to try to remedy the 
harm that has been done by the distribution of an intimate image. The material provision is proposed section 
221BE(2), which provides — 

If a person is charged with an intimate image offence, the court may order the person to take reasonable 
actions to remove, retract, recover, delete, destroy or forfeit to the State any intimate image to which the 
offence relates within a period specified by the court. 

Some of those terms are fairly straightforward—they overlap and there is no harm in that—but perhaps the minister 
can provide some information on, firstly, how practical some of this may be. If one were to put an intimate image 
on a website that specialises in the distribution of intimate images, it may be impossible to remove, retract, recover, 
delete or destroy the image to which the offence relates within any period set by the court. Although a penalty is 
provided in proposed subsection (6) for the failure to comply with an order, that penalty is not only relatively 
small—12 months’ imprisonment and a fine of $12 000—but also subject to reasonable excuse. It seems to me 
that it would not be difficult to have a reasonable, albeit perhaps a morally reprehensible, excuse, to say, 
“I’ve distributed this image in a way that no retraction is possible. I can’t do anything about it now. Sorry, but 
there it is”, which does not seem satisfactory. Furthermore, it is not a continuing offence. I would like some 
explanation about why that was not provided for, rather than simply having an offence at a point in time. Another 
feature of the rectification provisions is the forfeiture to the state. I note that no provision requires the return or 
surrender of an image to the person who has been wronged, rather than the forfeiture of that image to the state. 
Perhaps the minister can explain what is contemplated in that regard, what the state proposes to do with the images 
and why is there no requirement for an order for surrender of the images. 

I also note that no powers are included in the legislation to require the agencies by which these images are being 
distributed to act in any particular way. That may be because the state does not have the legislative power to deal 
with them. An amendment to the commonwealth Copyright Act 1968 allowed a copyright holder to compel 
internet service providers, by way of an injunction, to block websites that were hosted outside Australia that had 
the primary purpose of facilitating the illegal downloading of copyright material such as films and so forth. It may 
be beyond Western Australia’s legislative competence to do it, or there may be other reasons for it, but perhaps 
the minister could advise us whether the question of being able to make orders of rectification that would be binding 
on internet service providers that operate within this jurisdiction was considered and why it was not pursued. 

In due course, I would like some information on two other elements. The first relates to resources to be made 
available to the police to deal with these matters. I accept that it may be difficult to estimate the number of cases 
that may be brought forward for police action. However, there may be some indication of the sort of draw on state 
and police resources from the experience in other jurisdictions. As I observed, we are not the first state to 
implement this legislation. We have had the advantage of being able to observe the efforts of South Australia, 
Victoria, New South Wales and the Australian Capital Territory in addressing this problem. I would be interested 
to know how many cases have been prosecuted under their legislation and to what degree of success. If there were 
powers to order rectification, were they used to any degree of success in order to give an idea how this legislation 
may operate in Western Australia? Has there been any proposal to review the effectiveness of this legislation in 
order to address any shortcomings that may have been revealed in its operations? 

Other than that, I again commend the government for introducing the Criminal Law Amendment (Intimate Images) 
Bill 2018. Subject to anything that may be revealed in the course of the second reading reply and ultimately, 
because I believe we will be going into Committee of the Whole, we will be able to consider the detail of the 
legislation and how it will operate, but it seems to be well drawn within the parameters that have been chosen for 
it. There will always be potential loose ends and potential operations that may be extreme or undesirable and those 
will need to be addressed. Subject to the issues I have raised, I think the legislation is a sound initiative. It was 
worked on before the last Parliament rose, although there was no prospect of bringing it in let alone passing it. The 
“National Statement of Principles Relating to the Criminalisation of the Non-Consensual Sharing of Intimate 
Images” has provided some useful guidelines on best practice for the legislation, and they were settled only back 
in May last year. I note from the statement that there are several possibilities for how to deal with the elements of 
the offence and certain choices have been made in this case rather than those that were foreshadowed in the 
guidelines. The minister will, no doubt, also be able to explain that. I think this will be as good a fist as one can 
make of addressing this very difficult problem. I conclude my remarks with congratulating the government on 
introducing the legislation. 
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HON ALISON XAMON (North Metropolitan) [2.56 pm]: I rise as the lead speaker for the Greens on the 
Criminal Law Amendment (Intimate Images) Bill 2018 and indicate from the outset that the Greens will support 
the passage of this legislation. However, like the speaker before me, the Greens have a lot of questions about this 
legislation, particularly wanting to clarify that we do not end up with unintended consequences as a result of 
bringing in these new laws. It is an important legislative reform to look at. The world we live in these days is very 
different from the world in the past and it is rapidly changing. In fact, it was only 30 years ago that the internet did 
not even exist; 15 years ago, we did not even have Facebook; 10 years ago, there was no Instagram; and five years 
ago, we did not have Tinder. Yet, in that relatively short period, here in 2018, six in 10 Australians use Facebook 
and, of them, one in two Australians use Facebook on a daily basis; one in two Australians use YouTube; one in 
three Australians use Instagram; and one in four Australians use Snapchat and of those, 4.5 million people in 
Australia use Snapchat daily. I cannot even imagine what the next decade will bring in access to technology and 
in how people will be using social media because things are changing so rapidly and so often. 
The proposed legislation before us is needed precisely because of these developments in technology. Technology 
has obviously enabled us to quickly and cheaply send high-quality images to multiple people and there are 
significant positives in that. We had some discussion in my office about the best benefits. One of my staff members 
is of the view that circulation of videos of baby goats has been probably the greatest advantage of technology. 
I, for one, prefer movies of dogs. There was considerable debate around it within my office. Obviously, on a more 
serious note, advances in technology have also brought significant risks. I am sure I will not be the first member 
in this place to indicate my relief that I managed to go through my teens and early 20s in the days before social 
media. I do wonder how much that might have haunted me now that I am in my 40s. The bill before us addresses 
a significant gap in the protections that have been available to people in Western Australia. The Criminal Law 
Amendment (Intimate Images) Bill 2018 seeks to address the non-consensual distribution of intimate images. 
I note there is a concerted effort to use this terminology, rather than referring to “revenge porn”, as has been 
common in the past. I think the term “abuse” more appropriately captures the seriousness of the offence, which 
we have seen can have long-term impacts and implications on people’s lives, because, put very simply, having 
intimate images shared without consent is a form of abuse. It is about time the law is able to recognise that. I note 
the researchers Dr Nicola Henry, Dr Anastasia Power and Dr Asher Flynn have commented that for many victims, 
discovering that their images have been made public constitutes a violation of their sexual autonomy and dignity. 
It is also not revenge porn, because intimate image abuse does not have to be motivated by revenge, so it is a bit 
of a misnomer to talk about the distribution of intimate images as being revenge porn. We know the distribution 
of images can be motivated by many other things. It can be motivated by a desire to control, to intimidate, for 
sexual gratification, for monetary gain, to build social status or, quite simply, just to try to cause emotional harm 
and humiliation. Furthermore, use of the word “revenge” implies that somehow the behaviours were provoked, 
and far too often the behaviour of the victim is called into question. Therefore, we really need to get away from 
suggesting that victims are in any way responsible for the offence being perpetrated against them. 
Unfortunately, this is not a marginal issue. The statistics around these types of offences are staggering. According to 
a report last year, one in five Australians has experienced image-based abuse. Some people are more vulnerable to 
abuse, and image-based abuse is no different in that regard. For example, the same research found that one in 
two Australians with a disability reported being a victim of image-based abuse. I want members to think about that—
one in two people with a disability. The research published last year indicated that 53 per cent of participants with 
a disability reported that an intimate image had been taken without their permission, 42 per cent reported that such an 
image had been distributed and 41 per cent said that they had experienced threats relating to the distribution of intimate 
images. That is a terrifying piece of research. This report also found that one in two Indigenous Australians had 
experienced image-based abuse and also that image-based abuse victimisation is higher for members of the lesbian, 
gay, bisexual, transgender, intersex community. It is also higher for young people aged 16 to 29, although I note that 
the research I am referring to did not include people under 16. I expect that group is likely to be at increasing risk. 
There is a gendered nature to image-based abuse. Although women are less likely to share sexual self-images in 
the first place, they are just as likely as men to be victims of the misuse of those images. That means that 
perpetrators are most likely to be male and known to the victim. Intimate image abuse can be a particular issue for 
women who are victims of domestic violence, who often also face technology-facilitated stalking and abuse. The 
image may have been taken by the victim; however, many victims have had images—we are talking about photos 
or videos—taken without their permission and sometimes even without their knowledge. Research indicates that 
one in 10 people who say they have never consensually sent or been pressured to send someone else a sexual 
self-image were still victims of image-based abuse. 
I understand that there is widespread support for legislation of this type. I note that it has been estimated that 
80 per cent of Australians agree that it should be a crime to share sexual or nude images without permission. This 
is as it should be. Image-based abuse is a horrific crime. Not only is it a serious invasion of privacy; it can also 
cause long-term psychological damage to victims. In fact, we know of instances in which victims have 
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subsequently taken their lives. It is crucial that victims have recourse under the law. In that sense, the law has been 
playing a very slow catch-up in this space. 
I would like to make a few comments about victim blaming, which, unfortunately, is particularly pervasive in this 
space. It is simply not okay for any of our responses to intimate image abuse to be that the victim should not have 
taken the picture in the first place. That is classic victim blaming. Victim-blaming attitudes are too common and 
they need to be challenged and called out whenever they occur. There was some commentary in the other place 
around this issue. Let us be very clear: the blame and condemnation for intimate image abuse should be 
100 per cent directed towards the perpetrators—those who knowingly distribute those images. We all need to 
ensure that we are working together to create a culture that supports victims and is calling out the perpetrators. 

Importantly, this bill does not criminalise the consensual sharing of images between two consenting adults and nor 
should it. Instead, the bill before us amends the Criminal Code by inserting a new chapter that makes distribution 
of intimate images an offence in certain circumstances. It provides a maximum penalty of three years’ 
imprisonment if the matter is dealt with on indictment and a maximum penalty of 18 months’ imprisonment or an 
$18 000 fine if the matter is dealt with summarily. It also amends provisions relating to “threat” to include threats 
to distribute images, and the usual penalty for threat will apply. If a person is charged with either the new offence 
or the threat offence, the bill grants courts the power to order the accused to rectify by taking reasonable actions 
to remove or destroy the alleged image. Noncompliance is itself an offence, with a maximum penalty of 12 months’ 
imprisonment or a fine of $12 000. I think this is a really important provision to include in the legislation. I am not 
aware of any protocol of prosecutors to routinely seek a rectification order at the first court mention if the accused 
concedes that there is an image, but does not necessarily admit the offence. I am adamant that the earlier a rectification 
order is made, the better it will be for the victim. A question I have for the minister is whether such a protocol is likely 
to be implemented; and, if not, whether that could be brought to the attention of the Attorney General. I think the 
capacity to rectify the damage as soon as possible is a really important power that is being incorporated, but we need 
to ensure that it is an automatic matter to be addressed as soon as possible and as a matter of course. 

“Intimate image” means any still or moving image shown in circumstances in which the person depicted would 
reasonably expect privacy. The bill specifically refers to a person’s naked or underwear-clad genital or anal area, 
or breasts, if the person is female or identifies as female, and if the person is in a state of undress, using the toilet, 
showering, bathing or doing a sexual act. It also includes any form of image that has been made or changed to 
make it appear to show any of those things, such as transposing a person’s face onto a porn image. 

An intimate image, whether the depicted person knows that it has been created, is covered by the bill. That is to deal 
with offences such as upskirting, which is a pretty grubby offence, particularly when people walk around with cameras 
that are usually concealed and will actually film up skirts, or whether it is being distributed such as through hacking. 

It also includes lewd cartoons or caricatures, and that is subject to the defences below. On that note, members, 
I was hoping to table a cartoon that was circulated very recently in response to the dispute around the use of the 
Sydney Opera House to project advertising. For me it raised questions about the scope of this bill. It is a rather 
lewd caricature of Alan Jones, and I wish to table it because I am concerned about whether this would be deemed 
to be an offence under the Criminal Law Amendment (Intimate Images) Bill 2018. It would be useful to determine 
the degree to which this legislation intends to capture that. It has been not only published, but also circulated. 
I wondered whether the act of me bringing it to the attention of members or my staff would be captured under the 
bill. I seek leave to table this published cartoon to be able to elaborate further. 

Leave granted. [See paper 2063.] 

Hon ALISON XAMON: I will further refer to that cartoon when we go into Committee of the Whole House, 
because I think it would be useful to get an idea of the intended parameters of the legislation. 

“Distribution” is broadly defined. It includes to distribute or access by any means or agreement or by an 
arrangement to do so, such as traditional paper-based distribution and technology-based distribution. I note that it 
must be an image of another person—so, for example, not the distributor emailing a selfie to a laptop. If someone 
chooses to take lewd images of themselves and send it to themselves, that would not be covered. It relates only to 
non-consensual distribution to third parties; I have already mentioned that. It is not intended to cover the person 
sending it or the person depicted, such as during consensual sexting. 

Sections 23A, 23B and 24 of the Criminal Code provide that a person is not criminally responsible for something 
that happens independently of the exercise of a person’s will, such as an unintended automatic distribution by 
computer, or by accident, such as clumsily pressing “send” instead of “delete”, or by mistake of fact, such as if it 
is claimed that the person intended to press another button, not “send”. That seems to be a pretty easy way to try 
to argue that someone had not intended to distribute an image. I would like some more information on what the 
burden will be in being able to demonstrate that it was indeed done by error or mistake. Of course, in many 
circumstances that could be a very legitimate defence, but I certainly hope that it will not be so broad as to ensure 
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that people are able to, effectively, get out of being held responsible for the distribution of images when they really 
otherwise should not be able to. 

Hon Michael Mischin asked lots of questions about consent. For the purposes of the bill, we are talking about a person 
giving free and voluntary consent to the distribution of an intimate image of themselves. In this day and age, it is 
unfortunate that we have to really spell out what is and is not consent, but I do not necessarily have a problem with 
a piece of legislation making it very, very clear that simply saying yes does not constitute consent and illustrating 
why that is the case. It seems that some people are challenged by this idea of what constitutes genuine consent—I am 
not suggesting the previous speaker is—so it is useful to make it unequivocally clear in the legislation. 

A person’s consent to the distribution of an intimate image of themselves is not taken to mean that they also consent 
to it or any other intimate image of themselves being distributed on another occasion, or to another person for any 
other distribution. That gets back to the victim blaming that I was speaking about earlier. Simply the fact that 
a person agrees to the taking of an image does not mean that it is okay to forward it to anybody else. Really 
importantly, a person under 16 years of age is deemed to never be able to give consent to the distribution of an 
intimate image. That is exactly as it should be. Also, circumstances of non-consent are not limited to just those 
circumstances. It will be for the prosecution to prove non-consent. If the accused believed that the victim 
consented, they can rely on the general defence of honest and reasonable mistake of fact. Unlike sexual assault, if 
consent is given and the image is distributed, that is the end of the matter—consent cannot then be withdrawn. All 
the person can do is try to have the image taken down, and they can do that with the help of the eSafety 
Commissioner, if needed. 

Whether harm was intended by the distributor or suffered by the person depicted is not relevant. It all turns on the 
issue of non-consensual conduct. That is an appropriate line to draw. The non-consensual sharing of intimate 
images has the potential to do great and unacceptable harm to people, whether or not that harm was intended. It is 
important for the legislation to reflect that. 

I turn now to the issue of sex offender registration and reporting. This bill will not add to the list of offences in the 
Community Protection (Offender Reporting) Act 2004; however, as for any offence under section 13 of the act, if 
a person is convicted and the court is satisfied that the offender poses a risk to the lives or the sexual safety of one 
or more persons or persons generally, the court can order that the offender comply with the act’s reporting 
obligations. Serious offences involving children are more likely to be prosecuted under child exploitation material 
provisions than this provision. Of course, convictions under child exploitation material provisions attract sex 
offender registration, as well as a higher maximum penalty. 

The bill will also amend the Restraining Orders Act by rewording the relevant parts of the definition of “family 
violence” and the restraints that a court can impose via a family violence order to align with the wording used for 
the new Criminal Code offence. The bill will amend the Working with Children (Criminal Record Checking) Act 
by making a new Criminal Code offence. If the image is of a child, it will be a class 2 offence, so they will not be 
able to work with children unless exceptional circumstances apply. This is the same class as for child exploitation 
material offences. 

I note that the bill has no impact on any additional powers that a court may have under the Criminal Property 
Confiscation Act or section 731 of the Criminal Code, which relates to forfeiture of property used to commit and 
offence provisions. I think that that is probably a reasonable judgement call. 

One key concern I have, which was certainly raised in the briefings and which I think we need to get clearly on 
the record, is the impact on children and young people of these provisions. I note that in consultation to develop 
this bill, the Commissioner for Children and Young People was advised and consulted as to the early stages of the 
bill, which is appropriate. I am really pleased to hear that that process occurred; that is a good use of that important 
statutory office. I also understand that the office of the Commissioner for Children and Young People reported 
that it sees that there will be no adverse impacts on children. It confirmed the advice to our office, which we had 
also received at the briefing, that for this sort of behaviour the police tend to think carefully about whether to 
charge a juvenile, and that often they talk to the accused and often involve parents and talk to the parties involved 
instead of laying charges. That is one issue that the Greens were concerned about. We want to make sure that 
discretion is appropriately applied so that when children have simply been stupid, criminal charges will not 
necessarily be laid in particular circumstances when it is not particularly appropriate. That is important because 
the bill applies to all people, and children and young people are included within these particular offences. 

The offence created by the bill will not apply to distribution, to the distributor or to the person depicted. Again 
I point out that a person under 16 cannot consent to distribution of their intimate images anyway. 

I note that the Department of Education, the Department of Justice, Legal Aid Western Australia and the 
Ministerial Youth Advisory Council are apparently working on an education campaign for students and young 
people. I understand from the briefing that it is intended that this is to be integrated with existing cyber safety and 
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legal education. I maintain that it is very important that the same information is provided in non-government 
schools and in government schools. I understand that that is the government’s intention, but I ask that the minister 
confirm whether that is indeed what will happen. I also note that not all young people are at school. It is important 
that those young people, too, have access to the same information. Some young people are particularly vulnerable 
to these particular offences. I understand that ways of reaching out to this cohort are being considered and will be 
developed. Again I ask the minister to confirm that that is happening and explain what that will look like 
potentially. It is also very important that this information is made available to parents, who are well-placed to 
reinforce this with their children. It is a whole new world we have to guide our children in and we need to make 
sure that people right across the community are well-informed about the impact of these laws. 

I note that if a young person commits this new offence—I learnt this from the second reading speech—the usual 
protections and diversions under the Young Offenders Act will apply, including options to caution or referral to 
a juvenile justice team. Although that is appropriate, I note the recent Auditor General’s report “Diverting Young 
People Away From Court”, which indicates that police choose to divert young people from court in less than half 
of eligible cases, and that this has been the case for at least the last five years. The report further identifies that 
police do not record their reasons for choosing not to divert; they are not guided or supported to prioritise diversion; 
and that even if they do divert, only a small proportion of diverted young people get the sort of help that they likely 
need to prevent re-offending. This is a very concerning situation. Members would be aware that I am quite 
concerned about the status of youth justice within this state, so I think that it is vitally important that at the core of 
the way we address offending by children and young people, we address rehabilitation and the underlying causes 
of youth offending behaviour. Until then, I am concerned that we will continue to add to the ongoing pipeline of 
young people who go from the youth justice system to the overcrowded prison system. That being said, I was 
encouraged to hear at the briefing that for existing offences that cover similar behaviour to this new offence, police 
will be using diversion appropriately. 

Diversion of young people from the justice system is particularly important given the potential impact a charge or 
a conviction under this legislation will have on a person’s future work and travel opportunities. A young person 
who is charged under this legislation may, as a result, fail to get a working with children check card, which of 
course will impact not only on their ability to gain employment, but also on future recreational and volunteering 
opportunities. One thing we know about being a teenager is that teenagers make mistakes—I most certainly did. 
They often do not fully understand the consequences of their behaviour or, in fact, may not even care. 
Teenagers’ brains are wired for risk-taking. There is a lot of neurological research on why that is the case, but, 
unfortunately, social media has made it really easy for people to take and send pictures impulsively. Although that 
does not minimise the seriousness of the act, it does mean that we have to think very carefully about the most 
appropriate responses when we are dealing with children and young people. I ask the minister to confirm that 
police will use diversion for young people under this new offence when appropriate, and that they will record their 
reasons for not using diversion. I also ask the minister to confirm that the diversion methods that are used have 
been shown to be effective in reducing re-offending. 

I strongly believe that the impact of this bill on children and young people should be monitored and be the subject 
of a formal statutory review. The world is changing, as I have said, and many people share photos online. A core 
part of young people’s daily social interaction involves sharing photos online, so we need to regularly review 
legislation so that we can ensure that we achieve an appropriate balance between protecting the community and 
responding in a way that we do not unfairly—if that were the case—impact on a person’s ability to seek 
employment and travel effectively for the rest of their lives. It is important that we do not create offences that are 
too broad and that we do not convict people whose actions are outside the intended scope. 

Another interesting aspect of the legislation we need to consider is its potential impact on people who shame 
individuals who have sent them unsolicited intimate images. Mr Deputy President, I did seek the President’s 
guidance about how I should appropriately refer to this within Parliament so as to not be unparliamentary. I am 
referring to the form of sexual harassment that can take place in the digital age when a sexual harasser will send 
unwelcome sexually explicit images of themselves to their victims. A colloquial phrase is used to describe this 
but, effectively, I am referring to when men take pictures of their genitals and, unsolicited, send them to another 
person, usually a woman. I do not know whether any members here have been the recipients of such images. 
Unfortunately, I have. 

The DEPUTY PRESIDENT: Order! Hon Robin Chapple knows not to pass between the member speaking and 
the Chair. 

Hon Robin Chapple interjected. 

The DEPUTY PRESIDENT: Order! Hon Robin Chapple also knows not to address the Chair when he is not in 
his place. Hon Alison Xamon will continue her remarks before we go for strike three! 
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Hon ALISON XAMON: Thank you, Mr Deputy President. 

I want to ask some questions about what this legislation might mean for someone like me who might receive such 
an unwelcome image. Sometimes these images are accompanied by a so-called invitation, but more often they are 
accompanied by a threat of some form of sexual violence. 

The Criminal Law Amendment (Intimate Images) Bill contains exclusions permitting the distribution of an image 
by the victim for purposes of law enforcement or administration. That might be appropriate because I may be the 
unwelcome recipient of a particular picture and I subsequently send it to the police, and that is fine. However, the 
bill does not appear to permit the victim recipient to share or distribute the images for any other purpose. It has 
become a very common technique, particularly for women who have been the recipient of such pictures, to further 
distribute these images to attempt to humiliate the person who has sent the unwelcome image. This might be for 
the purpose of sending it to family or friends. I might choose to send it to my husband to say, “Can you believe 
I just received this?” This would be to seek support. Effectively, I may have sent it on without the consent of the 
person who sent me that offending image. I am wondering whether I will be breaching the legislation. Am I likely 
to be the recipient of criminal charges? 

What has become increasingly common, particularly by people who become the endless recipients of these 
pictures, is to publicly shame the harasser, sometimes through republication on a website or on social media. That 
tactic is increasingly applied, particularly when women in this situation have become fed up with constantly 
receiving these images. If my daughter were receiving these images, I would want to do everything possible to 
shame the person who was sending them. But, frankly, I would also want to shame them if they sent them to me. 
This has become a typical response and it is the kind of response to sexual harassment that we have seen increasing, 
particularly in light of the Me Too movement. I am concerned that these people, me or anyone else I care about—
in fact, anyone in this chamber—may end up being considered to be an offender when I believe we have been 
offended against. It seems that in those cases, under this bill, the victim must rely on police choosing not to 
prosecute them for the distribution or, if prosecution is brought, the defence that a reasonable person would 
consider the distribution to be acceptable. I want to know whether it is that latter bit that is likely to be considered 
within the scope of a reasonable defence. The last thing we want is for legislation that is specifically designed to 
protect victims of abuse and harassment, which is welcome, important and overdue, to end up criminalising those 
same victims when their response has been to seek to shame their harasser. This, too, is something I strongly consider 
should be monitored and be subject to a formal statutory review. It may also require public awareness raising. 

In relation to the defence of distribution, the bill before us provides a number of defences for the non-consensual 
distribution of intimate images, such as distribution for genuine scientific, educational or medical purposes. 
I would expect, however, in those instances consent would usually be obtained for distribution for these purposes, 
making the defence unnecessary. I ask the minister to provide for the record examples of the circumstances to 
which this defence would normally apply, because I am not aware, when those types of images are circulated, that 
consent is not actually required ahead of time. It is also a defence to reasonably and necessarily distribute for the 
purposes of legal proceedings and for media activity if no harm was intended and the distributor reasonably 
believed it was in the public interest. It is also a defence if a reasonable person would consider the distribution 
acceptable having regard to the image; the circumstances; the depicted person’s age, mental capacity, vulnerability 
or other relevant circumstances; the degree of impact on the person’s privacy; the relationship between the parties; 
and any other relevant matters. This is particularly the issue to which Hon Michael Mischin also referred—the 
scope to which an intended catch-all defence reflects community standards of the relevant time—for example, as 
was said, the usual baby-in-the-bath photos sent by one proud parent to the other. We would not expect them to 
attract charges in the unlikely event the police were minded to so charge. I note the onus is on the defence to prove 
the defence on the balance of probabilities. I note that distribution is not an offence by law enforcement agencies 
in their official duties in accordance with or in the performance of the person’s functions under a written law or an 
Australian law, or for the administration of justice. The onus is on the prosecution to prove the exception does not 
apply, if indeed it is raised at all. 

I ask the minister to confirm for the record that the exclusion in accordance with or in the performance of a person’s 
functions under a written law or an Australian law includes both the following scenarios: distribution of an intimate 
image to the eSafety Commissioner; for example, by the parent of a depicted child or young person even if that 
young person has not given their consent—remembering that if the depicted person is under 16 years old, they 
cannot legally consent anyway—and distribution of an intimate image of a depicted student by a teacher for the 
purpose of reporting the incident to senior teaching staff or the appropriate government department or parents of 
the students involved. I say that because the legislation is quite clear when it comes to the distribution of an image 
between those legal and statutory appointees. But if a student raises a concern with a teacher and the teacher 
subsequently sends it to the principal, who then deals with it, these are people who, in good faith, are trying to deal 
with the issue but it is unclear whether they are, effectively, at risk for having forwarded that image on further. 
I would like some clarity around those intentions. 
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In concluding my remarks, I note that intimate image abuse is a multifaceted issue and requires initiatives beyond 
a purely legislative response. That includes initiatives to support victims, as well as initiatives to change the attitude 
of people, including young people and their parents, and the wider community. We need to ensure that this is done 
through education, support and restorative justice. Only by making such a comprehensive response will we be able 
to create the cultural changes needed to ensure that we are adequately supporting victims. We need to hold the 
perpetrators accountable and ultimately prevent these harms. 

The Greens welcome this legislation as an important part of our response to intimate image abuse. I look forward 
to being able to tease out in the committee stage the further detail of this legislation to ensure that it does not have 
unintended consequences. 

HON CHARLES SMITH (East Metropolitan) [3.40 pm]: I rise to indicate broad support on behalf of the 
crossbench for the passage of the Criminal Law Amendment (Intimate Images) Bill 2018, and to offer my subdued 
congratulations to the Attorney General for pushing this bill up the notice paper. 

The rise of the internet has brought with it a number of challenges, particularly for legislators. Since the rise of 
online media, particularly in the last decade, a new form of harassment has arisen—the online distribution of 
intimate images of a person, an attack commonly known nowadays as “revenge porn”. In the age of the internet, 
any content can spread rapidly to millions of people. That includes content that is intended to harm or humiliate 
people. Little is as damaging or humiliating to a person than the distribution of intimate images without their 
consent. Therefore, I am very pleased that the Attorney General and the Labor government have listened to me 
and are finally doing something positive in response to crime. 

This bill seeks to insert into the Criminal Code offences related to the distribution of intimate images without 
consent; contains provisions to deal with existing threats to distribute intimate images; and provides that the courts 
can make an order requiring a person charged with the offence to remove or destroy the images. 

However, I provide a word of warning to the government. Unfortunately, once material is distributed online, it is 
next to impossible to scrub the internet of its presence. Once an image is uploaded, anyone who sees the image 
can download it and re-upload it elsewhere, or merely keep it in their possession. Therefore, I must levy some 
criticism at proposed section 221BE. Although I support this proposed section in essence, I take issue with some 
of its language. The terms “remove” and “retract” merely imply deleting the image from the uploaded or distributed 
form. They do not imply deleting or removing the images or content from the offender’s possession or access. The 
term “recover” implies bringing the image back into the possession of the offender, or enabling the offender to 
regain access to the content. Therefore, I ask the government to clarify what it means by these terms. Further, 
I recommend that something be done to expedite these matters. In the case of online distribution, time is of the 
essence. The longer content remains online, the more likely its distribution will increase and further harm the 
victim. Perhaps one way of providing interim injunctive relief would be to compel an accused to remove the 
content immediately, in the interests of protecting the victim. 

Despite these criticisms, I support this legislation. Although I find it long overdue, it is a refreshing step in the 
right direction from a government that has otherwise thus far been weak on crime. 

HON NICK GOIRAN (South Metropolitan) [3.44 pm]: I rise to contribute to the second reading debate on the 
Criminal Law Amendment (Intimate Images) Bill 2018. My learned friend the shadow Attorney General, 
Hon Michael Mischin, has already outlined the support that will be provided by the opposition for this bill. 
Therefore, my contribution at this time is in my capacity as shadow Minister for Prevention of Family and 
Domestic Violence. I note that I will be subject to a limited time to speak this afternoon, notwithstanding the fact 
that we have some difficulties within the chamber with regard to timing. Therefore, I do not intend to be the first 
victim of the new bell system. My friend the Leader of the House, who has carriage of this bill, will be pleased to 
know that I do not intend to speak for so long as to warrant the use of the bell. As is sometimes the case in this 
place, those may be famous last words. However, I seriously do not anticipate that that will be necessary. 

The reason I join with other members in supporting this bill’s passage through the house is that there is a need for 
this bill. Other members have outlined the need for this bill, not the least of which is the ongoing developments in 
technology. I am sure all members will appreciate that, unfortunately, phones and iPhones are constantly involved 
in our lives. I note as I look around the chamber that some members are currently engaging in the use of such 
technology. That demonstrates the point that, for better and for worse—it is both a blessing and a curse—this 
technology is at our disposal and is constantly involved in our lives. The capability of this technology and the 
various communications and apps seem to be never ending. As I have said, this technology has proved to be very 
helpful for us. However, equally, it comes with its challenges. It should be noted that this modern form of 
technology and communication carries with it an ever-increasing capacity to store and transmit personal 
information. Although that provides great efficiency and convenience, it also provides opportunities for exploitation. 
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The second reason we need this bill is the anonymity that is provided by the internet. This is an increasing 
phenomenon. It lends itself to what is known as behaviour disinhibition—that is, when people feel free and 
removed from any repercussions for their behaviour and, as a result, act in a fashion in which they would not act 
if they did not think they were shielded by the internet. 

I recently had the privilege of attending the launch of a book entitled Violence Against Women in the 21st Century. 
The editors of the book are Marika Guggisberg and Jessamy Henricksen. The back cover of the book contains 
a useful quote that explains the context of the book. It states — 

This book examines issues around violence against women in relation to contemporary experiences, 
theories and interventions. It provides insight from research and expertise of international scholars, which 
invites readers to critically reflect on the nature, impacts and complex responses to women’s experiences 
of interpersonal violence, inequality and racism. The book raises awareness of different forms of violence, 
which include emerging types such as image-based abuse, sextortion and online stalking. 

The book is aimed at scholars, students, practitioners, policy makers and interested community members. 
A primary emphasis is on resituating major issues in the context of contemporary challenges and current 
research. Violence against women is an ongoing phenomenon that continues to confront and impact 
individuals, sub-populations and whole societies. Major misconceptions in the context of family and 
intimate relationships are highlighted along with prejudicial attitudes of those responding to the violence. 
Furthermore, cultural expectations and media representations are implicated and reasons for ongoing and 
new digital technology facilitated abuse are discussed. 

This book makes it abundantly clear that awareness needs to be raised continuously, along with discussions in 
relation to effective intervention and prevention. Although progress has been made in recent years and decades, 
contemporary concerns need to be raised, challenges need to be considered to press forward, tolerance towards 
violence against women needs to be reduced and ultimately prevented altogether. 

A number of useful articles or essays are in this book. The first one I bring to members’ attention is by one of the 
editors, Jessamy Henricksen, and it is entitled “Representations of Violence Against Women in the Mass Media”. 
At page 99 of the book is this useful quote — 

The online environment depersonalises anonymous individuals, which leads to behavioural disinhibition … 

The article quotes a 2014 piece of research from Fox and Tang and another piece of research from 1998. It goes 
on to say — 

Behavioural disinhibition occurs when individuals believe in the anonymity of the internet, resulting in 
individuals freely expressing opinions and behaving in a manner that would otherwise not be socially 
accepted … According to Fox and colleagues … online disinhibition is not distinctively negative, but it 
can manifest as toxic disinhibition resulting in behaviours such as trolling and cyberbullying. Research 
demonstrated associations between anonymity and online aggression … as well as sexual harassment … 
For example, Wright examined the connection between anonymity and engagement in online aggression 
among 130 young adults. Findings highlighted that anonymity influenced cyber aggression in two ways: 
confidence with not being caught and the belief that online content is not permanent. Ritter explored how 
the affordances of online environments enable motivated individuals to engage in a variety of online 
sexual harassment behaviours. According to Ritter, perceptions of anonymity promote intentions to 
engage in online sexual harassing behaviour. 

As I mentioned, in my view this explains one of the reasons the Criminal Law Amendment (Intimate Images) 
Bill 2018 is indeed needed. 

The third reason it is needed is that a new form of abuse has emerged—it has been referred to by several 
members during the consideration to date of the second reading of the bill and also mentioned in the particular 
book from which I have already quoted—and that is image-based sexual abuse. The fourth reason that the bill 
is needed is because technology evolves so quickly that victims have to break new ground in the law just to 
keep pace with the evolution of technology. Again, I will quote from the book but from a different article. This 
time I will quote from an article entitled “Sexually explicit images”. This article is found in the book, and the 
section I will quote is on page 150. The authors of this article or essay are Madalena Grobbelaar and 
Marika Guggisberg. They refer to some research by Powell and Henry, the authors of that particular publication 
from 2016, and say — 

… Powell and Henry (2016b) argued that law enforcement responses to the harm done to victims through 
the proliferation of technologically-facilitated abusive behaviours have been slow, given the challenge in 
keeping pace with the evolving landscape of the internet and policing the complex and multi-layered 
harm. Simultaneously, the pace of evolution in online communication leaves targets of online attacks in 
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the very challenging position of having to break new ground as they try to challenge or prevent abusive 
behaviour … 

In my view, this puts more stress on the victim and leaves the potential for no justice to be achieved. This is an 
ongoing challenge, hence the need for the bill. 

The fifth and last of the reasons the bill is needed is to achieve what I call a transformation of attitudes. There 
seems to exist the attitude that image-based sexual abuse is less serious than physical abuse. It also appears that 
victims are often not taken seriously or are indeed blamed, which aids the perpetrators in avoiding accountability. 
This bill aims to highlight the severity of the issue and transform those attitudes. Having said that, I want to touch 
on one point—this remark was made earlier at the very least by Hon Alison Xamon and possibly other speakers—
which is the issue of what is called victim blaming. There seems to be in this and other debates a view that under 
no circumstances can people say anything about the conduct that might have led to the problem that has arisen. In 
response, I say this: it is important to acknowledge the choices that are made by individuals and the fact that 
choices have consequences. By way of example, I think of my own role as a parent. If a child has a problem that 
has been caused by another individual, what do people do as parents? They immediately empathise with the child 
and the situation they find themselves in. Our instinctive parental protective behaviours or attitudes kick in and we 
want to do something to remedy the situation, and we definitely want to go after the perpetrator and make sure that 
justice is meted out. But in all of that, do we ever sit down with our child and say, “How has this situation arisen 
in the first place”? Do parents have a conversation with them about choices and say that choices have 
consequences? I believe that they do. I believe that a responsible parent would but it is done in proportion. They 
do not spend all their time having that conversation with their child so that they feel that they are completely to blame 
for the situation. I think that is where things have got out of kilter in this and other debates where there seems to be 
no permission to have a conversation about the very acts that started the problem. I indicate that I do not place myself 
in the camp of others who say that under no circumstances can we have any conversation about that. I do not think 
that helps. When people find themselves in a difficult position, it is important to acknowledge all the circumstances 
that have given rise to it, but it needs to be done in proportion and with sensitivity and compassion. In all of that, we 
absolutely want to make sure that the full force of the law is meted out on perpetrators, but I do not think we do 
ourselves any favours, including for the people who find themselves in this horrendous situation, to have no 
conversations whatsoever as to, in this instance, how the image came about in the first place. I wanted to provide that 
point of difference from some of the other contributions that have been made on that point. Nevertheless, I am 
wholeheartedly in agreement that we want to see a transformation of attitudes about these things in our society. It 
beggars belief that people might think that it is appropriate or a good idea, or that it is inconsequential, to transmit 
these images. Frankly, from my perspective, it beggars belief why the images exist in the first place. We want to 
transform all these attitudes so we do not find ourselves and people in this horrendous situation. 
Of course, there are various methods of obtaining images, including the hacking of devices and accounts, 
manipulation, force, threats and deception. As I outlined earlier, developments in technology have made a lot of 
this easier. There are also various motivations for the distribution of non-consensual images, including to 
humiliate, to hurt, for some form of revenge, to control someone, or for blackmail et cetera. This can be the case 
even if the threat can be used to achieve other goals and, therefore, it is just as harmful. The problem is that the 
impacts of this type of behaviour are pervasive and irreversible. The impacts can include several bad consequences 
for those people caught up in this, such as losing their job or losing friends, family and relationships. It can have an 
impact on their mental health, and it can even result in harassment by strangers. According to some of the literature 
I have read, it can also increase the risk of stalking and rape. Many people have relocated homes or cities as a result 
of this. Of course, it can also be used to control someone who is in an abusive relationship or force them to stay in 
the relationship. That is one of the various links to the portfolio of the prevention of family and domestic violence. 
One of the problems with this type of abuse is that, because the internet is everywhere, the victim really 
cannot escape the abuse. I want to quote from the book that I referred to earlier and the same article, entitled 
“Sexually Explicit Images”. There are a couple of useful quotes in the article. At page 150, the authors state — 

Social withdrawal due to fear, shame and embarrassment, as well as to avoid further abuse, exacerbates 
the negative experiences for victims. Activities such as social media or blogging, particularly if one’s job 
is technologically bound, may result in potential financial loss. 
However, perhaps even more disturbing than all the mental health consequences to victims is the existent 
possibility of stalking as well as suicide, particularly in vulnerable or marginalised groups, as the ultimate 
effect of image-based sexual abuse … 

Previously on pages 148 and 149, the authors state — 
… in the case of image-based sexual abuse it is precisely the loss of anonymity that is most damaging to 
victims as “they are raised out of anonymous masses and connected to specific nude pictures that will 
forever surface in internet searches involving their name” … In contrast, it is exactly anonymity that can 
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be used as armour to protect those who defame, harass, offend or attack as it protects the perpetrator from 
identification and legal reprisal; one group is victimised while the other abdicates accountability through 
anonymous protection … 
Risks for females whose sexually explicit images are distributed non-consensually with identifying 
personal details include the possibility that anonymous strangers contact victims with messages such as 
“First I will rape you, then I will kill you”…, often resulting in anxiety and hypervigilance. Women who 
identified as victim-survivors of image-based sexual abuse described numerous mental health effects 
including anxiety, depression, loss of control, issues with trust, overwhelming invasions of sexual privacy 
and personal space, PTSD, feelings of despair and decreased self-esteem … 

Later in the chapter, the authors state — 
The consequences of unlawfully distributing sexual images are immediate and often irreversible. Within 
only a few days the images can dominate the first pages of web searches under the women’s name, and 
their details can be emailed to family, friends, peers and even employers … For example, victims have 
resorted to changing their names as future employers increasingly conduct online searches of potential 
job candidates. Naturally, employers do not contact potential candidates whose sexually explicit images 
have been found on internet searches as this would reflect badly on the firm’s credibility … Thus, 
compounding the fear and shame that these women first experience following the discovery of their 
images online, they also reported losing jobs, losing friendships, experiencing ruptures to family 
relationships and being harassed by strangers who recognised them from the internet … Importantly, 
given that personal information is available online, victimised women are at an increased risk of physical 
danger from stalking and rape. 

I will read two more quotes from this article. Page 141 states — 

As with other forms of image-based sexual abuse, sextortion has devastating negative effects on 
victimised women. In addition to the financial impact, emotional, psychological and social effects have 
been reported with 12% of victims indicating that they had to relocate as a result … Furthermore … 

A 2016 study found — 

… 42% of victims were coerced into remaining in an abusive relationship or return to the sextortionist. 

The last quote I will read from this article is found at page 144, under the heading “The Link to Intimate Partner 
Violence.” The authors are looking at research from 2009 by Hand, Chung and Peters. The article states — 

Hand, Chung and Peters … highlighted the way that female victims of non-physical forms of abuse and 
control through digital means lose a sense of ‘feeling safe,’ given that the wide reaching nature of 
technology results in a lack of a ‘safe distance’ from abusive partners. The power and control that 
perpetrators of IPV, — 

That is, intimate partner violence — 

as well as individuals motivated by revenge, are able to exercise through the nature of the 24/7 digital 
connectivity, is particularly invasive and constitutes ongoing harm for victims … For example, some of 
the descriptions by participants in a study exploring technology-assisted adolescent dating violence and 
abuse included “no escape from abuse, the abuse stays with you, it gets in your head” … 

Looking at this bill before us, I note that although it is punitive, it also aims to minimise harm. It does that in 
a number of ways. I note it looks in a preventive sense to amend the Working with Children (Criminal Record 
Checking) Act. One would assume that this will protect against future exploitation of vulnerable youth. It also 
looks to minimise the impact on the victim. Because images spread so rapidly and extensively online, the abuse, 
of course, does not end after the first round of distribution; it becomes, if you like, perpetual. I note that the bill 
mentions the possibility of a rectification order to limit the spread of the images and this amending of the 
Restraining Orders Act also will enable victims to protect themselves from further abuse. I also note that the bill 
is dealing with intent to harm, and there does not necessarily need to be proof of intent to harm or that harm was 
experienced. The default position of this law will be to protect the victim, and I think that demonstrates that the 
chamber and the lawmakers in Western Australia are endeavouring to provide their full support to the victim in 
this instance. 

I just touch on a couple of concerns I have. I anticipate these concerns will need to be dealt with in the 
Committee of the Whole House, particularly when we get to clause 4. I note that a number of definitions are 
discussed or used in clause 4, and the first is to do with issue of consent. I have not compared notes with my 
learned friend Hon Michael Mischin, shadow Attorney General, on this particular point, but I heard in his 
contribution earlier exactly this issue of consent and why the government has felt the need to specify some 
important components of it, specifically circumstances that would enable us to come to the conclusion that consent 
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is not genuine, but it only does so in a very limited fashion. The government seems to have, if you like, 
cherrypicked—my words—one important component on the criteria for genuine consent without looking at any 
of the other criteria, and I would like to explore that a little further. The bill also looks to discuss and define terms 
such as “distribute” and “reasonable expectation of privacy”, and I think we need to explore these things a little 
further during consideration of the bill in greater detail. 

One thing I want to draw members’ attention to and to ask the government to prepare for when we go to 
Committee of the Whole House are some questions on a link with the federal Enhancing Online Safety 
(Non-consensual Sharing of Intimate Images) Act 2018. I note that that act refers to the depiction of a person with 
attire of religious or cultural significance, where, because of the person’s religious or cultural background, the 
person consistently wears particular attire of religious or cultural significance whenever they are in public—yet 
that does not appear to be captured in this bill. I would not mind exploring that a little further. For the benefit of 
the advisers, we are specifically looking at section 98 of the federal act. There was quite a bit of attention given to 
this by the Office of the eSafety Commissioner when it was released in September. We will look at that further. 
I note that the bill is also looking at some intended exceptions and defences to do with scientific, educational and 
medical purposes, and also for the purposes of the administration of justice and legal proceedings. It also looks at 
the media, and there is an exception provided if no harm was intended, and I would not mind exploring that as 
well. There are also matters relating to whether something is in the public interest and other reasonable 
circumstances. It would be interesting to see what the government has in mind for those reasonable circumstances. 

I would like to explore some other minor clarifications—and, again, I am looking at clause 4. I note that when it 
comes to the issue of the rectification order, the terms used are quite broad. It states that the court may order the 
person to take reasonable actions. That might well be done purposefully by the government, but could there be 
some consequences? If somebody is taking reasonable actions, is that term intended to cover any particular 
examples? I am especially interested to know how other jurisdictions have handled the issue of asking a person to 
take reasonable actions in a rectification order. Some other circumstances that might be worth exploring are when 
consent has initially been provided but is later removed. The image was already distributed when the consent had 
been given, but is there still a possibility of rectification afterwards? Obviously, the initial distribution was not 
wrongful, because there had been consent, but if somebody then removes their consent after the event, can they 
have the image removed? What are the means by which this legislation would assist the victim in that sense, being 
able to remove the image they seek to no longer have out there? 
As I said earlier, I would also like to explore the federal Enhancing Online Safety (Non-consensual Sharing of 
Intimate Images) Act 2018. I note that this mechanism by the federal Parliament, and the federal government, 
allows the provider of a social media service, an internet service or a hosting platform to be issued a removal notice 
giving them 48 hours to remove content. That seems to be an excellent thing in place at the federal level; however, 
it still seems to be limited to the need for objection to be first provided to the eSafety Commissioner and is reliant 
on the commissioner to issue a removal notice to the provider. My question to the government in due course will be: 
to what extent does this legislation then intersect with those provisions and mechanisms available at a federal level? 
I fear the pending bell ringing. It is quite something not to have the time to look at when we are so used to having 
it there to guide us. Hopefully, this is just an issue for one week, and next week when we are in recess, all efforts 
will be made to fix the clock. With no further ado, I once again indicate my support for the Criminal Law 
Amendment (Intimate Images) Bill 2018. I think it will be a helpful step in combatting this issue and, consequently, 
it has my support. It is a foundation we will need to build on because of the very issues I outlined at the beginning 
of my contribution. I mentioned that part of the challenge is that technology is changing so quickly, and with all 
the advantages that come with that come some of these challenges. It strikes me that education measures will be 
crucial if we are to seriously combat this issue. Earlier there was discussion about the need for there not to be 
victim blaming, but if there is to be education, it has to be delivered to somebody. The people the education will 
be delivered to will be presumably one of two categories of people—possible future perpetrators or victims. 
I cannot for the life of me believe that that education to a group of possible future victims would not include 
something along the lines of, firstly, to be very, very careful about the type of images they get themselves caught 
up in; and, secondly, to be even more careful about the images they consent to having distributed. I cannot imagine 
that the education provided would not at least include that. I think that will be important, and that type of education 
will have my full support. That type of education to prospective victims is not about victim blaming; it is about 
making sure that those people are very, very clear that choices have consequences and that they need to be very 
careful what they get themselves involved in because in many respects a level of immeasurable harm might come 
their way, not because they deserve it but because there will always be one or two people out there who will take 
advantage of the choices other people make. 
I will conclude on that because I think it is important to get the balance right when educating young people. We 
need to encourage them to take responsibility for their choices and be very circumspect about the individuals they 
interact with so that they get a greater and deeper understanding of the importance of decision-making and the 
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consequences that can arise, and the fact that the technology they so love—in some respects have become so 
addicted to and obsessed with—can, as much as it can be an enjoyable, efficient and convenient use of modern 
technology, also have some severe consequences. I would very much like to see all that as part of the education 
package that goes to children and young people as they consider the consequences that might arise if they get 
themselves caught up in the changes to the Criminal Code and the Restraining Orders Act that will come about after 
the assent to the Criminal Law Amendment (Intimate Images) Bill 2018 that, as I earlier indicated, has my support. 
Debate adjourned, on motion by Hon Pierre Yang. 
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